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In 1999, a company sold substantially all of ¥sefs to a buyer in exchange for,
among other things, $60 million in cash and an 8illlion unsecured promissory note.
The buyer obtained the majority of the cash compboéthe consideration by taking out
loans secured by liens on the assets it had jushpsed in the transaction. Pursuant to a
subordination agreement, the seller would not weceyubstantial payments on its
promissory note until the senior secured loans \pare off.

Over the next two years, the buyer began to sigéeere financial distress and
defaulted on its senior secured loans. The seleioders agreed, however, not to
foreclose on their liens and seize the companygstasf the company obtained additional
financing. To this end, in 2001, the buyer entemr®d a series of transactions that
permitted it to obtain an additional cash loan af5$million and a guaranty of future
payments to the tune of $2.5 million from an &difii of one of its members. In addition,
if and when the buyer paid back the cash loan)sib avould be required to pay the
affiliate a bonus of $5 million. The new cash lomould be secured by the company’s
assets and would be senior to the seller's promygsaie.

Immediately after the buyer’'s board approved tlamdaction in 2001, the seller
and its sole stockholder brought suit to prelimigagnjoin the transaction from closing.
This effort failed and the transaction closed. r8hdhereafter, the seller dismissed that
litigation without prejudice. Since then, the buwad the seller, as well as the seller’s
stockholder, vigorously have disputed, both in and of court, the propriety of the

transaction in 2001 and its effect on the priootyhe seller's promissory note.



As such, the buyer brings this action seeking varideclarations from this Court
that it did not breach any duty, contractual orgwnriractual, or commit any type of fraud
when it entered into the transaction in 2001. ddi®on, it seeks declarations that, to the
extent it may have breached any duty or committadd, any claims by the seller on
these grounds are now time-barred. The buyerh@lsanoved for summary judgment on
its claims.

The seller responds by arguing that the buyer'sigstpd declarations do not
present a controversy ripe for adjudication by t@isurt and moves to dismiss the
Complaint for lack of subject matter jurisdictiollternatively, the seller asks the Court
to stay this action in favor of a co-pending adiittn proceeding or, at a minimum, to
permit it leave to take discovery so it can resptmdhe buyer’s motion for summary
judgment.

For the reasons stated in this Opinion, | grantlibger's motion for summary
judgment and deny the seller’'s motion to dismisstequest for a stay, and its request for

leave to take discovery.

l. BACKGROUND
A. Parties

Plaintiff, K&K Screw Products, LLC (*K&K LLC” or tle “Company”), is a
Delaware limited liability company with its prin@p place of business in Glendale

Heights, lllinois. It produces high-volume preoisi made-to-print automatic screw



machine products for use in multiple industrfies.Defendant, Emerick Capital
Investments, Inc. (“ECI”), is a Delaware corporatitormerly known as K&K Screw
Products, Iné. ECI's sole stockholder is Jack Emerick.

B. Facts’
1. The 1999 Transaction

On January 13, 1999, K&K Screw Products, Inc. estténto an Asset Purchase
Agreement (“APA”) under which it agreed to sell aflits assets to a group of investors
led by Continental lllinois Venture Corporation (YC").* To acquire the assets, the
investors formed K&K LLC a limited liability company with eight initial mewers.
K&K LLC is governed by the K&K Screw Products Acgition, LLC Operating

Agreement (the “Operating Agreement”).

! Verified Compl. (the “Complaint”) { 7.
2 d. 1 8.

Many of the facts recited here are undisputed areddrawn from the Complaint
and the seller's Answer. Thus, | have providedtmhs to the record only to the
extent pertinent facts appear to be controverted.

For ease of discussion, | refer to the transastiimder and related to the execution
of the APA as the “1999 Transaction.”

> K&K LLC was formerly known as K&K Screw Productscquisition, LLC. In
addition, Emerick became a minority member of them@any, owning
approximately 20% of its common equity. The renmgnnterests were acquired
by CIVC or CIVC's coinvestors.

6 Aff. of David Dolan (“Dolan Aff.”) Ex. 29, the Ograting Agreement.



Upon selling its assets, K&K Screw Products, Inftarged its name to ECI and
received: (1) $60 million in cash; (2) an $11 noitli promissory note (the “Seller’s
Note”);” and (3) the buyer’s assumption of certain lialeifitof ECl. K&K LLC financed
the asset purchase, in part, through a combinaifofunds invested by its members
totaling approximately $19,471,883.To make up the balance of the purchase price,
K&K LLC obtained loans from Fleet Capital Corpomati(“FCC”) and a group of other
lenders (collectively, the “Senior Lenders”).These loans (the “Senior Loans”) were
executed under a Loan and Security Agreement ageted January 13, 1999 (the “Senior
Loan Agreement”) and secured by liens on, and ggduaterests in, substantially all of
K&K LLC's post-acquisition asset¥.

On the same day that ECI and K&K LLC entered ihi@ APA, ECI entered into a
Subordination Agreement with FCC that outlined tilglats and obligations of the various
parties with respect to the Seller's Note.Under the Subordination Agreement, ECI

agreed that it would not seek or demand paymerdarmgnamounts due or owing on the

Compl. Ex. C, the Seller's Note.

8 CIVC invested $15,402,483, Emerick invested $8,8%0, and the other members
invested a combined $175,008eeOperating Agreement Sched. 1.

o GMAC Commercial Finance LLC acquired the Senioahs in 2004.SeeDolan
Aff. Ex. 12. The term “Senior Lenders” in this @jun includes GMAC.

19 |d. Ex. 1, the Loan and Security Agreement.

1 |d. Ex. 22, the Subordination Agreement.



Seller's Note from K&K LLC until K&K LLC paid in ful all “Senior Debt,” including
debt resulting from the Senior LoaHs.

2. K&K LLC’s 2001 financial crisis

In conjunction with an overall slow-down in the nudacturing sector, K&K
LLC’s financial performance declined dramaticaltyd000. In fact, by September 2000,
it had violated several of the covenants in thei@droan Agreement’ These violations
constituted Events of Default under that Agreemesiich gave the Senior Lenders the
right to seek immediate payment of all amounts owad to foreclose on their liens
secured by the assets K&K LLC purchased from EQI989™*

According to K&K LLC, the Senior Lenders then begaessuring K&K LLC to
raise additional capital and offered to waive thiveris of Default if it was able to do so
at sufficient levels® Faced with unattractive alternatives such as hgoiky and
attendant liquidation, K&K LLC’s managers soughinegotiate with the Senior Lenders

regarding a potential solution involving a capitdlux.

12 Id. 8 2. Under certain limited conditions, K&K LLCas permitted to make

guarterly interest payments on the Seller’'s Nowgirbeng February 1, 2004 and a
single principal payment on January 13, 2006.8 3. These payments, however,
were conditioned upon there being no “Default” &vént of Default” under the
Subordination Agreementd.

13 Dolan Aff. 1 4-5.
14 See idf 5.
15 Id. ¥ 6.



On January 31, 2001 K&K LLC’s board of managerse (tfBoard”), which
included Emerick, Leonard Friedel, Marcus Wedneani®l Wilson, and David Dolan,
met in the first of a series of meetings to disahesCompany’s strategy for negotiating
with the Senior LenderS. From approximately March 2001 until May 2001, Beard
engaged in “extensive talks” with the Senior Lesda@bout a possible loan restructuring
and finance arrangements. To forebear action erCmpany’s Events of Default, the
Senior Lenders insisted that any possible arrangemelude an infusion of capital into
K&K LLC and an immediate payment of some amounthef Senior Loans. Eventually,
the Lenders indicated they would accept a $4 milBapport package, including a $1.5
million direct payment on the Senior Loans and a5$aillion guaranty of future
payments.’

On May 31, 2001, the Board met to discuss, amoigrothings, the Senior
Lenders’ proposal. As with two prior Board meesingEmerick did not attend.
According to K&K LLC, the state of the severely degsed credit markets around this
time hampered the Company’s ability to raise capising outside sourced. As such,
the Company reached a preliminary agreement witiCCPartners Fund LP (“CIVC

LP”), an entity affiliated with CIVC, which agredd provide the $1.5 million in cash

16 The Company sent notice to Emerick, but he dicattend. Id. 1 8.
7 Seeidf12.

18 Dolan Aff. § 13; Def.’s Ans. to Verified Compl'fef.’s Ans.”) | 24.
¥ Dolan Aff. T 14.



(the “CIVC Loan”) and the guaranty that the Serlienders’ sought in their proposal.
According to the Company, the loan was to carrfi% Interest rate due to the high risk
associated with lending $1.5 million to a highlytdéssed business. Furthermore, this
loan would be secured by substantially all of K&KT's assets and would be senior to
the Seller's Note and subordinate only to the Sehioans®® Also as part of the
contemplated transaction, CIVC LP would be entitteda lump sum payment of $5
million if and when the $1.5 million cash loan plimserest was paid in full (the “CIVC
Bonus”). Finally, the CIVC Loan called for K&K LLQo amend its Operating
Agreement to enable it to issue $10 million in predd membership units to its current
investors who agreed to certain conditions, inaligdieimbursing CIVC LP for the $2.5
million guaranty?*

3. The Board approves the 2001 Transaction

On August 8, 2001, the Board provided its membetls wopies of an Overview
& Meeting Notification, which detailed the proposesbtructuring with CIVC LP? On
August 10, 2001, it held a meeting to consider gheposed restructuring transaction,
with Emerick, Friedel, Dolan, and Wedner participgt® Recognizing that the proposed

restructuring would further subordinate the SedléMote held by ECI, Emerick, as ECI's

20 Aff. of Jack Emerick (“Emerick Aff.”) 7 9.
2L geeDolan Aff. 1 16; Def.’s Ans.  27.

2 SeeDolan Aff. Ex. 4.

*  Sedd. Ex. 5.



sole stockholder, requested an opportunity to sutmthe Board an alternative financing
proposal by August 14, 2061. The Board agreed and indicated that it would irequ
about the Senior Lenders’ receptiveness to annalftiee restructuring proposal from
Emerick. The Board resolved by majority approvedyever, that in the absence of a
viable alternative from Emerick by August 14, K&K.C would take steps to complete
the restructuring proposal as outlined in the Aa@uBoard meeting notica.

On August 14, Emerick informed Dolan that he waubd be in a position to make
an alternative financing proposal. The Board thealized its approval for the CIVC LP
proposal and implemented it. The parties disaghesyever, as to whether Emerick
voted in favor of the proposed transaction.

On October 11, 2001, CIVC LP issued to K&K LLGsA.5 million secured loan
subordinate only to the Senior Loans and poste@.& fhillion guaranty (the “2001
Transaction”f’ In exchange, the Senior Lenders agreed to waee&bmpany’s Events
of Default and restructure certain terms of the i@emoans as memorialized in
Amendment No. 3, Consent and Waiver to Loan andii@gcAgreement, dated as of

October 11, 200%# In conjunction with the CIVC Loan, CIVC LP entdrénto a

24 |d. 7 18; Def.’s Ans. 1 31.
25 seeDolan Aff. Exs. 4-5; Def.’s Ans. { 32.
26 CompareCompl. { 33with Def.’s Ans. { 32.

27 With these funds, K&K LLC paid down $1.5 milliaf the balance owed on the
Senior Loans. Dolan Aff. § 21.

28 SeeidEx. 6.



Subordination Agreement with the Senior Lendersictvisubordinates that loan to the
Senior Loans (the “CIVC Subordination Agreemerit”).

K&K LLC asserts that by entering into the 2001 T3action, it avoided the
necessity of filing for bankruptcy and has beeredbl continue doing business to this
day.

4. Subsequent disputes arise between K&K LLC and ECI

Shortly after the Board approved the 2001 TransacK&K LLC’s relations with
ECI and Emerick broke down. ECI claims that, althio the Board sought Emerick’s
consent to the 2001 Transaction in September ofydwr, he refused to give it, in part,
because he believed the Transaction would subdeditte Seller's Note, dilute his
equity interest in the Company, and unfairly fa@WC.3** On December 7, 2001, ECI
filed suit against the managers of K&K LLC, excé&pherick, in the Chancery Division
of the Circuit Court of Cook County, lllinois (tH€&irst lllinois Action”). ECI claimed
the 2001 Transaction was a self-interested traigacthat unfairly favored the

Company’s majority owner and, therefore, constduge breach of the defendants

fiduciary duties to the Company. ECI sought injiverelief to prevent the Transaction

29 See id Exs. 24-28.

30 Def.’s Combined Br. in Opp’n to Pl.’s Mot. for 8un. J. and in Support of Def.’s
Mot. to Dismiss, or in the Alternative, to Stay @B”) 6. Similarly, | refer to
Plaintiff's opening brief as “POB,” its responseD@efendant’s answering brief as
“PRB,” and Defendant’s response to PRB as “DRB.”



from closing®® After the Illinois court denied ECI's request foreliminary injunctive
relief—allegedly, because the Transaction alreadyd hclosed—ECI voluntarily
dismissed the suit without prejudice in 2002.

Since the First lllinois Action was dismissed, theties to this suit, along with
Emerick and others, have continued to butt headseweral fronts. On April 28, 2010,
for example, Emerick, in his personal capacitytiinled a mediation against K&K
LLC’s members who were signatories to the Operatiggeement in 2001, alleging that
they breached that Agreement by, among other thoassing the Company to enter into
the 2001 Transaction. After the mediation attefaped, the dispute was submitted to
arbitration before the American Arbitration Assdma (“AAA”). The disputants then
engaged in discovery regarding whether the mentireiached the Operating Agreement
and whether Emerick suffered consequential damagea result of that breach. A
hearing in the arbitration is scheduled for Octob@tl. Emerick apparently instituted
the mediation because he learned that K&K LLC weeparing to pay off the Senior
Loans in the spring of 2010, but that the Compaidyndt have sufficient funds to then

repay the CIVC Loan, the CIVC Bonus, and the ne@8l million owed on the Seller’s

8l In support of its application for injunctive refiin the First lllinois Action, ECI

argued that the Operating Agreement required tharddo obtain Emerick’s
consent before it entered into a material financatsaction with a member or an
affiliate of a member. Id. (citing Operating Agreement 88 7.2, 7.2.3). Ikoa
contended that the defendants needed Emerick’ssnbms amend the Operating
Agreement to permit the creation of the preferradsucontemplated in the 2001
Transaction.ld.

10



Note3? As a result, ECI argues that one of the ways kkdras been harmed by the
2001 Transaction is that it will cause K&K LLC te lunable to repay the Seller's Note,
thereby diminishing the value of his interest inlEC

In addition, on August 20, 2010, after this suisvided, ECI and Emerick brought
a separate action against CIVC and CIVC LP in diknstate court, alleging that they
tortiously interfered with Emerick’s rights unddret Operating Agreement when CIVC
LP loaned money to the Company in 2001 (the “Sedbmbis Action”).** K&K LLC
argues that, like the First lllinois Action and tasbitration, ECI and Emerick’s claims in
the Second lllinois Action again focus on the pregyr of the 2001 Transaction and its
effect on the Seller's Note.

5. K&K LLC’s attempts to secure a new lender

K&K LLC alleges that the various complaints by EGVer the years have
hindered its ability to secure a new senior lend&ithough the Senior Loans required
repayment in full by January 13, 2004, the Compaayg unable to do so at that time or
since. Hence, the Subordination Agreements amtiessof amendments to them remain
in force. Moreover, the Company has been in defauits Senior Loans since 2003 and
the Senior Lenders have not waived the 2003 or Eents of Default. To prevent the

Senior Lenders from foreclosing on their liens be Company’s assets, the Company

32 Id. at 7.

33 At the Argument, counsel for K&K LLC reported ththe Second lllinois Action

was dismissed with prejudice a few weeks earligr. of Apr. 28, 2011 Argument
(“Tr.") 54.

11



has been forced to secure forbearance agreemetitsomerous conditions and incur

additional fees and obligatiods. K&K LLC further asserts that, to obtain more

favorable terms, it has been working to reach aeeagent with a new senior lender to
assume the current Senior Lodnslt contends, however, that these efforts haven bee
hampered by the uncertainty caused by ECI and Ekienhumerous claims against the

Company and persons affiliated with it in variowsuims. Therefore, to remove that
cloud of uncertainty, the Company filed this action

C. Procedural History

Plaintiff filed a single-count Complaint on July,12010, seeking a declaratory
judgment that, among other things, ECI “has nollggalid or viable claim based on the
[2001 Transaction] and the Seller’s Note . ** .[ECI answered the Complaint on August
4, 2010. On November 2, Plaintiff moved for sumynpardgment on its declaratory
judgment claim. On December 15, ECI moved to disnthe Complaint for lack of
subject matter jurisdiction. Both motions werelyfubriefed and | heard argument on
them on April 28, 2011. This Opinion constituteg mlings on these two motions.

D. Parties’ Contentions

In seeking summary judgment on Count | of the Cammp| Plaintiff contends that

it satisfies the requirements for declaratory falieder 10Del. C.8 6501. Specifically, it

34 seeDolan Aff. § 37:d. Exs. 8-11, 15, 18-20.
% Id. ¥ 38.
% Compl. § 54.

12



argues that it is entitled as a matter of law tteelaration that K&K LLC did not breach
any contractual obligation, express or implied, dwe ECI by entering into the 2001
Transaction. Plaintiff also seeks a declaratiat, tto the extent it owed noncontractual
duties to ECI, which it characterizes as a thirdypereditor of the Company, K&K LLC
and its managers did not breach any such duty eveh if they did, ECI's claims are
now barred by the doctrine of laches and the amai®¢jmitations period.

In response, ECI urges the Court to deny summaalgment for K&K LLC
because it has failed to identify an actual caseootroversy between the parties to this
litigation. Specifically, ECI argues that to thetent any cloud of litigation hangs over
K&K LLC based on events arising from the 2001 Temt®n, it is not caused by any of
the issues on which K&K LLC seeks declaratory feiethis action. Rather, according
to ECI, “the real controversy over the 2001 Tratisads whether the Members breached
the Operating Agreement by causing the [Clompangrier into the 2001 Transaction
without Emerick’s consent and whether and to whtrg that breach[] caused damaged

to Emerick.?’

ECI contends that these issues are fairly pregem the ongoing
arbitration proceeding, as is required under ther@mg Agreement. ECI avers that it
has not asserted since the First lllinois Actioor, does it have current plans to assert or

reassert, claims relating to the substance of &i¥&K LLC'’s requested declarations.

Therefore, it contends that K&K LLC’s Complaint ienpnissibly requests that this Court

37 DAB 13.

13



iIssue an advisory opinion regarding those issuessiould be dismissed for lack of
subject matter jurisdiction.

In addition, ECI argues that the Company’s motibowd be denied because it
failed to demonstrate that it is entitled to judgmas a matter of law on the issue of
whether the managers breached their fiduciary sluteECI by entering into the 2001
Transaction. Alternatively, ECI requests leaveaike discovery regarding K&K LLC’s
“alleged need for the declaratory judgments it seak entry of a stay of this action
pending resolution of the contemporaneous arloinabietween Emerick and certain of

K&K LLC’s members.

Il. ANALYSIS
A. Defendant’s motion to dismiss for lack of subject mtter jurisdiction

Because the issue of subject matter jurisdictionaigpotentially dispositive
threshold issué® | consider first whether the Complaint pleads stifiable case or
controversy. Having determined that it does, hthen to whether Plaintiff is entitled to
summary judgment.

1. The applicable standard under Rule 12(b)(1)

ECI argues that the Complaint should be dismissedyant to Court of Chancery
Rule 12(b)(1) because the Court lacks subject mpiftisdiction to grant the declaratory

relief K&K LLC seeks. This Court will dismiss arctéon under Rule 12(b)(1) if the

3 See Gen. Elec. Co. v. Star Techs.,, 16696 WL 377028, at *1 (Del. Ch. July 1,
1996).

14



record, which may include evidence outside of tleagings, indicates that the Court
does not have subject matter jurisdiction overplantiff's claim3® The plaintiff bears
the burden of establishing subject matter jurisoict and “where the plaintiff's
jurisdictional allegations are challenged throulgé introduction of material extrinsic to
the pleadings, he must support those allegatiottsa@impetent proof*

2. Plaintiff has plead an actual case or controversyipe for determination by the
Court

K&K LLC argues that there is an active and ongooagtroversy relating to the
2001 Transaction ripe for adjudication betweemd &CI. Specifically, it contends that
ECI, and its sole stockholder, Emerick, continueh&wbor claims against K&K LLC
regarding the propriety of the 2001 Transactiorhv@iVC LP. It cites the fact that, in
2001, ECI sued K&K LLC in the First lllinois Actioto try to enjoin that Transaction
from closing. Although that action terminated @02, it only was dismissed without
prejudice. Plaintiff further asserts that the @etion Emerick instituted in 2010 against
members of the Company similarly pertains to claiglated to the propriety of the 2001
Transaction” K&K LLC also alleges that disputes exist over fioting claims of right

with respect to the Seller's Note, the 2001 Tratisacand the parties’ resulting rights

39 SeePitts v. City of Wilm.2009 WL 1204492, at *5 (Del. Ch. Apr. 27, 2009);
Sloan v. Segak008 WL 81513, at *6 (Del. Ch. Jan. 3, 2008).

40 Pitts, 2009 WL 1204492, at *5 (internal quotation maoksitted).

1 POB 14. K&K LLC also points to the Second lllisd\ction as further evidence
that ECI maintains an adverse legal interest to KBWKC with respect to claims
relating to the 2001 Transactiofd.

15



and obligations. It contends that these disputesripe for adjudication in this Court
because there is a real possibility that K&K LLCllwpay off the Senior Loans

imminently, at which time both the Seller's Notedahe CIVC LP Loan will come due,

thereby forcing the parties to confront the isstighe propriety of the 2001 Transaction
in the context of determining which subordinategdtior gets priority.

ECI, on the other hand, argues that the issues bichwK&K LLC seeks
declaratory judgment are not ripe for adjudicatmal that its complaint, therefore, seeks
an impermissible advisory opinion from the CourEor support, ECI contends that
neither it nor Emerick has ever claimed or threateto claim that K&K LLC breached
the Seller's Note or the Subordination Agreementhat the 2001 Transaction was the
product of fraud or a fraudulent conveyance onpiéw of the Company. Similarly, ECI
asserts that while it accused K&K LLC and its masragn the First lllinois Action of
breaching their fiduciary duties to ECI by enteringo the 2001 Transaction, it
voluntarily dismissed these claims in 2002 andri@geasserted or threatened to reassert
them since. Based on these facts, ECI avers k&t IKLC has not “proven that ECI or
even Emerick is currently asserting [or has a ‘@nésntention’ to assert] any of the
claims about which K&K LLC seeks declaratory relié&t As such, ECI contends that to

the extent there is any live, ripe controversy lestw the parties, it is grounded in the

42 DAB 11; DRB 3-5 (noting that ECI's motion to dig® is based on its allegation
that “ECI has not asserted, has not threatenedsderiaand does not intend to
assert any of the claims raised in the Complaint.”)

16



claims relating to the Operating Agreement assentethe arbitration, and does not
involve the declarations sought in this action.

a. The case or controversy requirement

Pursuant to Delaware’s Declaratory Judgment Actp#&0 C. 8 6501, Delaware
courts have the power “to declare rights, statuk @her legal relations whether or not
further relief is or could be claimed® The purpose of the statute is to provide parties
whose legitimate interests are cast into doubthayassertion or threat of assertion of
adverse claims with an opportunity to obtain jualicesolution before their adversaries
bring suit against thefff. The Act, therefore, is a practical timing devibat permits
courts to adjudicate controversies earlier thae 4tage at which a matter is traditionally
justiciable.”
The Act’s timing innovation, however, is subjecttbe limitation under Delaware

law that declaratory relief is only available if antual case or controversy between the

parties exists® As such, the Supreme Court has explained thatltims put forth by

43 10Del. C.8§ 6501.

#  SeeSchickInc. v. Amalgamated Clothing & Textile Workers Umi&33 A.2d
1235, 1237-38 (Del. Ch. 1987¢ee alscKLM Royal Dutch Airlines v. Checghi
698 A.2d 380, 382 (Del. Ch. 1997) (“[T]he objectwi[a declaratory] action is to
advance the stage of litigation between the panmiesder to address the practical
effects of present acts of the parties on theiurtutrelations. In this way the
declaratory judgment serves to ‘promote preverjtigéce.”).

% SeeRollins Int'l, Inc. v. Int'l Hydronics Corp.303 A.2d 660, 662 (Del. 1973).

46 See, e.g.Stroud v. Milliken Ents., Inc.552 A.2d 476, 479-80 (Del. 1989);
Ackerman v. Stemerma201 A.2d 173, 175 (Del. 1964 ,ertain Underwriters at
Lloyd’s London v. Nat'l Installment Ins. Servs.¢.|i2007 WL 4554453, at *6-7

17



the plaintiff still must meet the “prerequisitest a live controversy. That is, the

plaintiff's claims must:

(1) . . . involv[e] the rights or other legal retats of the party
seeking declaratory relief; (2) . . . in which tlaim of right

or other legal interest is asserted against one hdm an
interest in contesting the claim; (3) . . . betwearties whose
interestsare real and adverse; [and] (4) [that involves an]
issue . . . ripe for judicial determinati6h.

If one of these elements is not satisfied, the €aosks rendering an advisory opinion,

which is impermissible under Delaware 1&.

It is not clear from ECI’s briefs precisely whioh the above elements it believes

is not satisfied here. ECI essentially couchesaigument for a lack of justiciable

controversy in its allegations that it has no pnésatent to assert any of the claims

against K&K LLC identified in the Complaint and ththe real controversy between the

parties is in the arbitratioll. As such, ECI’s position implicates consideratiasfs

47

48

49

(Del. Ch. Dec. 21, 2007) (“For a dispute to belsdtby a court of law, the issue
must be justiciable, meaning that courts have dédhitheir powers of judicial
review to ‘cases and controversies.’dff'd, 962 A.2d 916 (Del. 2008Energy
P’rs, Ltd. v. Stone Energy Corp2006 WL 2947483, at *6 (Del. Ch. Oct. 11,
2006) (“An actual controversy must exist for deatary judgment jurisdiction.”);
Mulford v. Dep’t of Natural Res. & Envtl. Conttd2007 WL 4576616, at *2 (Del.
Super. Nov. 5, 2007) (“[FJor a declaratory judgmeatbe issued, an actual
controversy must exist.”).

See, e.g.Stroud 552 A.2d at 479-80 (citin®ollins Int’l, Inc, 303 A.2d at 662-
63); Sprint Nextel Corp. v. iPCS, InRQ008 WL 2737409, at *12-13 (Del. Ch. July
14, 2008);Nat’l Installment Ins. Servs., Inc2007 WL 4554453, at *6-7Schick
533 A.2d at 1238.

SeeStroud 552 A.2d at 479-8Energy P’rs, Ltd. 2006 WL 2947483, at *6.
SeeDRB 3; Def.’s Ans. { 53.

18



ripeness in element four and, arguably, considmraticoncerning whether the parties
have interests in this suit that are real and a#veas required in element three.
Beginning with the latter, | discuss each contrtaeelement in turn.

b. The parties have interests that are real and advees

For purposes of 1el. C. § 6501, in order to avoid the risk of issuing an
advisory opinion, ECI must have a real and adverssgest as to the substance of the
declarations K&K LLC seeks. Indeed, “there is rasiB for invoking declaratory relief
against one who has no role in contesting a clafmlf a defendant has no interest that
would be affected by a declaration, the defendamperly cannot be said to have a real
and adverse interest to the Plaintiff.

In Kirkwood Fitness & Racquetball Clubs, Inc. v. Muks;, a health club in
Delaware shuttered its doors at its Kirkwood Highwacation. Thereafter, a number of
its members filed claims with the Delaware DivismnConsumer Protection (“DCP”) on
the ground that the club did not offer alternatfaeilities within fifteen miles driving
distance of the old location as is required by ¥ele@'s Health Spa RegulationP&l. C.

§ 4201>* The club argued that the statute should be ireted to mean a fifteen mile
radius, not driving distance. The director of BBC held a quasi judicial hearing to

determine whether the claimants were entitled &ir ttefunds and held for the claimants.

0 Wilm. Trust Co. v. Barrord70 A.2d 257, 262 (Del. 1983).

>l SeeKirkwood Fitness & Racquetball Clubs, Inc. v. Muks; 2011 WL 2623949,
at *2 (Del. Super. June 29, 2011).

52 Id. at *1.
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The club then brought suit in the Superior Coweeksng a declaration that, among other
things, its interpretation of the statute was adreend naming the DPC director and the
director of the Fraud Division of Delaware’s Depaent of Justice as defendant3.he
court dismissed the club’s suit, in part, becads®und an absence of a controversy
between parties whose interests were real and sefer In particular, the court
explained that under Delaware law, a judicial @fibas no cognizable interest in seeking
to have his rulings sustained, so the director, &wbi®d in a quasi judicial role at the
hearing, had no interest that would have been taffieny the requested declaratfin.
Unlike the director inKirkwood, ECI has an interest real and adverse to K&K
LLC in contesting this action because the declangtiK&K LLC seeks would affect
ECI. For one thing, K&K LLC’s declarations pertdamrights and obligations arising out
of certain contracts related to the 2001 Transactiocluding some to which ECI is a
party, like the Seller's Note and the Subordinatfareement. Therefore, as a party to
these contracts, ECI's interests potentially wdaddaffected by declarations of this Court

limiting its right to bring suit regarding certagsues arising from such contratts.

53 See idat *2.
54 Id.

> See Mt. Hawley Ins. Co. v. Jenny Craig, Iri68 A.2d 763, 766 (Del. Super.
1995) (“It is undisputed that the first three aige[for a declaratory judgment]
exist. Mt. Hawley had an insurance contract with. J®is action, if it proceeds,
will determine whether the obligations of that gawt will be fulfilled. As such, it
involves a right and a legal relation to JCI. Ag thther party to the D & O
insurance contract, JCI has a direct interest mesiing this action. JCI might be
liable if Mt. Hawley does not have to pay coveragéether or not the obligation
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Moreover, the record suggests that ECI's interedits respect to the Transaction
and the above-mentioned contracts are adverse ¥ K&'s interests. ECI's Answer
in this action, for example, indicates that it beés it has valid claims against K&K LLC
arising out of the 2001 Transactith.Similarly, ECI indicated to K&K LLC as recently
as 2008 that it has “numerous claims” against tbemgany and “reserves all rights” to
assert them against’it. In fact, ECI made clear at the Argument thagi$ hot and would
not waive its right to “pursue claims [relatingttee 2001 Transaction against K&K LLC]
at a later point in time if circumstances justify¥ That ECI contends it has no present
intention to assert such claims against K&K LLC dhdt the real controversy is in the
arbitration does not change the fact that it has aed adverse interesis-a-vis K&K
LLC based on its efforts to reserve all of its poi@ challenges to the validity of the
2001 Transaction. Thus, to the extent ECI arghas K&K LLC failed to establish the
third prong of the declaratory judgment test, Ichtblat its position lacks merit.

C. This dispute is ripe

Ripeness refers to whether a suit has been broaigktie correct time. It is

essential for a controversy to be justiciable ahdrefore, for the Court to have subject

of a multi-million dollar contract ought or needlte fulfiled between the parties
to that contract, that obligation represents irstieréhat are real and adverse.”)
(internal citations omitted).

56 SeeDef.’s Ans. | 54.

> D.l. 34 Ex. 1 (response from Emerick to K&K LLCMark O. Ollinger dated
February 8, 2008).

58 Se€Tr. 6.
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matter jurisdiction over it To determine whether a controversy is ripe, artcowst

make a practical judgment as to whether the “istene postponing review until the

guestion arises in a more concrete and final famutweighed by the immediate and

practical impact on the party seeking reli&.In general, an action is not ripe when it is

contingent, meaning that it is dependent on the&weace of some future event(s) before

its factual predicate is compléete.Indeed, the Supreme Court has cautioned triaftsou

not to declare the rights of parties before th&yamvinced that, among other things, the

material facts of the relevant dispute are staiit the rights of the parties are “presently

defined rather than future or contingefft.”Thus, declaratory relief is appropriate with

59

60

61

62

See, e.g.Bebchuk v. CA, Inc902 A.2d 737, 740 (Del. Ch. 200&Ym. Ins. Ass’'n
v. Del. Dep't of Ins.2006 WL 3457623, at *2 (Del. Super. Nov. 29, 2006

See, e.g.Energy P’rs, Ltd. v. Stone Energy Cqrp006 WL 2947483, at *7 (Del.
Ch. Oct. 11, 2006)Am. Ins. Ass’n2006 WL 3457623, at *2Schick Inc. v.

Amalgamated Clothing & Textile Workers Unid&83 A.2d 1233, 1239 (Del. Ch.
1987); see alsoStroud v. Milliken Ents., Inc.552 A.2d 476, 480 (Del. 1989)
(citing Continental Air Lines, Inc. v. C.A.B522 F.2d 107, 124-25 (D.C. Cir.
1975)).

Multi-Fineline Electronix, Inc. v. WBL Corp2007 WL 431050, at *8 (Del. Ch.
Feb. 2, 2007)Energy P’rs, Ltd. 2006 WL 2947483, at *7.

Stroud 552 A.2d at 481see alsdKLM Royal Dutch Airlines v. Cheecl98 A.2d
380, 382 (Del. Ch. 1997) (“Determining whether peties’ dispute is ready for
decision requires consideration ofter alia, the present effects of the challenged
conduct versus the future harm to be suffered ley glaintiff if resolution is
delayed, the likelihood of a change in the facttistumstances, and the legal
issues involved.”). The Court also has explaindt tanother relevant
consideration is the degree to which the trial tduelieves future litigation
appears “unavoidable.”ld.; Ackerman v. StemermaB01 A.2d 173, 175 (Del.
1964) (“There must be in existence a factual sitmagiving rise to immediate, or
about to become immediate, controversy between piduties. The court to
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respect to claims based on facts that already beserred and which do not depend on
the occurrence of a future, contingent event.

The premise of ECI's argument against the existerfiGeripe controversy is that
neither it nor Emerick has asserted or threatenedimently to assert or reassert claims
relating to the declarations K&K seeks. ECI misabends the ripeness standard,
however, because whether or not an adverse paltychoose to bring suit against a
declaratory plaintiff at some future juncture doed make a controversy between the
parties contingent and, thus, disqualified for deatiory relief. Indeed, under Delaware
law, the “willingness of the parties to litigate immaterial” in determining whether a
controversy is rip& Thus, the fact that ECI has not asserted or téaned to assert or
reassert the various claims it might have agaid KLC does not render K&K LLC’s
application for declaratory relief a contingentesplative venture that would require the
Court to issue an advisory opinion.

Furthermore, the record does not support ECI'stiposithat it has no “present
intention” to assert or reassert at any point ahyhe claims arising from the 2001
Transaction that K&K LLC identified in the Complain First, ECI filed the Second
lllinois Action as recently as 2010. Although itldhot name K&K LLC as a defendant

in that action, ECI’'s claims involved the propriaifthe 2001 Transaction. Second, as

entertain jurisdiction of the cause must be comsththat the ‘actual controversy’
in all probability would result in litigation sooner later.”).

63 See, e.gStroud 552 A.2d at 480Energy P’rs, Ltd.2006 WL 2947483, at *7.
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discussed above, ECI's Answer suggests that iewedi it has valid claims against K&K
LLC arising out of the Transactidfi. In fact, ECI made clear at the Argument, likdii
in out-of-court correspondence as recently as 2008at it has not and would not waive
its right to “pursue claims [relating to the 200dafsaction against K&K LLC] at a later
point in time if circumstances justify it While ECI claims to have no present intention
to pursue such claims, the record reflects thaastnot released those claims or stipulated
that it would not pursue them.

As to the requirements for a ripe dispute, | fihdt all material facts giving rise to
ECI’s potential claims regarding the propriety loé 2001 Transaction have occurred and
are static. The Company entered into the Trarmaadm 2001 and the documents
governing and related to that transaction have le@mace for almost a decade. Other
than the question of whether ECI will sue K&K LLQ@ ds claims, the only contingent
fact that arguably remains is whether the Compaifiyepay fully its Senior Loans. The
record indicates, however, that K&K LLC is foregagtthat this contingency will occur

“imminently.”®’

Assuming the Company pays off its Senior Loaristhen must
determine which of at least two obligations to paxt: ECI’s Seller’s Note or the junior

secured CIVC LP Loan. The record demonstrates thet question is highly

64 SeeDef.’s Ans. | 54.

65 D.l. 34 Ex. 1 (response from Emerick to K&K LLCMark O. Ollinger dated
February 8, 2008).

66 Se€Tr. 6.
67 SeeTr. 53; Def.’s Ans. { 46.
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controverted based on ECI's complaints about th@l12Uransaction. Under these
circumstances, the Court reasonably can infer litigation on this issue likely is
inevitable.

Finally, | note that the record supports a reablenanference that K&K LLC is
suffering current harm due to the prospect of artusuit by ECI against it based on this
very issue. For example, the uncertainty of coediriority and other issues created by
the aspersions ECI has cast on the 2001 Transagioears to have contributed to K&K
LLC’s inability to obtain a new senior lender andne favorable loan ternf&. Until it
can find a new lender or pay off the Senior Lod&K LLC will continue to be subject
to onerous conditions and additional fees and abbgs in order to stave off a
foreclosure on the Company’s assets securing theSieoans®

As a practical matter, therefore, | find no reasmmlelay review of K&K LLC’s
claims, especially in light of the immediate andgtical impact the uncertainty created
by ECI's potential claims has had on K&K LLC’s atylto refinance its existing Senior

Loans. Thus, K&K LLC has met its burden to demmatstan actual controversy that is

68 SeeDolan Aff. § 39 (“Each financial institution witivhom [Dolan has] had
discussions has reacted negatively to ECI's allegatand claims regarding the
ECI's Seller's Note.”).

% Seeid f 37 & Ex. 20 (noting that, for example, the Tésnth Amendment and
Forbearance Agreement dated June 30, 2010 incrdhsenhterest rate on the
Senior Loans and required the Company to pay aitiaaa $25,000 per month to
secure a forbearance until January 31, 2011).
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ripe for adjudication by this Court and, accordingl deny ECI’'s motion to dismiss
under Rule 12(b)(1).

B. Defendant’s Request to Stay this Action

ECI further asserts that if the Court determines the Complaint should not be
dismissed under Rule 12(b)(1), it should stay tagtion in favor of the pending
arbitration between Emerick and certain of K&K LIsCimembers. In support of this
position, ECI argues that the “real” controversyween the parties is whether the
members of K&K LLC, other than Emerick, breache@ t@perating Agreement by
causing the Company to enter into the 2001 Tramsaavithout Emerick’'s consent.
Moreover, it contends that staying this action woavoid the risk of inconsistent rulings
about the propriety of the 2001 Transaction andvibsteful adjudication of duplicative
issues. According to ECI, a stay also would compuaith Delaware’s public policy
favoring arbitration because, as mentioned abdwe,“teal” controversy currently is
being litigated in the arbitration proceeding.

The Court of Chancery possesses the inherent pdwvananage its docket,
including the discretion to stay a case pendingdiselution of an arbitration on the basis
of “comity, efficiency, or common sens&” Moreover, when determining whether to

stay a case whose claims are not subject to abitrathis Court may take into

0 See, e.g.SRG Global, Inc. v. Robert Family Hldgs., [n2010 WL 4880654, at
*10 (Del. Ch. Nov. 30, 2010Nutzz.com, LLC v. Vertrue InRQ006 WL 2220971,
at *11 (Del. Ch. July 25, 20068alzman v. Canaan Capital P'rs, L,A.996 WL
422341, at *5 (Del. Ch. July 23, 1996).
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consideration the potential that a ruling in thieitaation will preclude further litigation in
the case before the Court and vice versa, as welieaburden attendant to litigating two
similar actions in different forums. Ultimately, the Court must make a practical
judgment as to whether a stay is warranted undecitbumstances of each case.

Having considered the nature and extent of thdratlin, | find that staying the
action in this Court is unwarranted under the cimstances. First, while both
proceedings deal with actions taken concerningdbalts of the 2001 Transaction, there
is little chance that resolution of the claims lwe tarbitration will obviate the need for or
preclude further litigation in this case. To beguth, the two proceedings involve
different parties. The arbitration is between Holerand various other K&K LLC
members? In contrast, the parties to this action are K&KQ.itself and ECI; Emerick
is not a party. In addition, the claims in the troceedings involve different contracts.
While the K&K LLC Operating Agreement is at the heaf the arbitration, this action
centers on the Seller's Note, the Subordinationeagrent, and the CIVC Subordination
Agreement. Finally, and most importantly, althougk claims in the two proceedings
depend to a degree on some of the same operatitgerégarding the circumstances and

details of the 2001 Transaction, they involve fundatally different disputes. In the

"L SRG Global, Ing.2010 WL 4880654, at *10-1Balzman 1996 WL 422341, at
*4.-5,

& SeeDolan Aff. Exs. 32-33. The members who are parte the arbitration are

CIVC Partners Fund, LLC, Bruce C. Stevens, Leon@rdFriedel, Andrew J.
Bahfleth, David F. Dolan, Michael Newell, and Taagr Partners, IncSee id
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arbitration, Emerick accuses the opposing K&K LL@mbers of, among other things,
breaching the Operating Agreement by failing toagbtEmerick’s consent to proceed
with the 2001 Transactiofi. In this action, on the other hand, K&K LLC seeksious
declarations regarding the propriety of the 200&n$eaction as it relates to the rights,
duties, and obligations of K&K LLC and ECI undeetBeller's Note and Subordination
Agreements.

| consider these differences material and conclide proceeding with both
actions simultaneously would not be duplicative veaiste judicial resources. The
differences noted also serve to mitigate the riskubjecting the parties to this action to
inconsistent rulings regarding the 2001 Transactioindeed, ECI effectively concedes
that resolution of one proceeding would not neadgsadave any preclusive effect

regarding the 2001 Transaction in the other prooged

& See idEx. 33 at 5.

™ For example, a finding by this Court that K&K LL@id not breach any

contractual or fiduciary duty to ECI regarding tB@01 Transaction would not
necessarily be inconsistent with a potential figdaoy the arbitration panel that the
K&K LLC members in that proceeding violated the @gieng Agreement by

failing to obtain Emerick’s consent before enternimig that same Transaction.

> See, e.g.DRB 6 (“The Claims in the arbitration will not hesolved in this

proceeding, nor should they be.ll. at 7 (acknowledging that the arbitration
“does not address the supposed claims raised iGdhgplaint”).
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Finally, Delaware’s public policy favoring arbitian of claim<® does not justify
staying this case. Here, unlike the Operating Agrent at issue in the arbitration,
neither the Seller's Note nor the Subordination esgnent underlying K&K LLC’s
Complaint contains an arbitration clause. As sueither party can require the other to
submit claims arising out of or related to theset@xts to arbitratiof’

Because ECI cannot require K&K LLC to submit thaimris at issue in this
proceeding to arbitration and because the artmtrasind this action involve different
parties, contracts, and disputes, | find therettie Ipractical reason to stay this action in
favor of the pending arbitration. Therefore, | gebCl’'s request for a stay and turn,
instead, to the merits of K&K LLC’s motion for sunany judgment.

C. Plaintiff’'s Motion for Summary Judgment

Having found that the Complaint pleads an actwa tontroversy that is ripe for
adjudication by this Court, | now turn to the memif K&K LLC’s motion for summary
judgment.

1. The applicable standard for summary judgment

K&K LLC is entitled to summary judgment “if the @dings, depositions, answers
to interrogatories and admissions on file, togethigh the affidavits, show that there is

No genuine issue as to any material fact and tmatnboving party is entitled to a

7 SeeSalzman v. Canaan Capital P'rs, L,R996 WL 422341, at *4 (Del. Ch. July
23, 1996).

" See id (“[S]ince arbitration is a consensual proceediafjsent a contract to

arbitrate, the Court may not require a party tonsitibo arbitration.”).
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judgment as a matter of lai?” When considering a motion for summary judgmeme, t
Court must view the evidence and the inferencewmriom the evidence in the light
most favorable to the nonmoving pafy.Moreover, summary judgment will be denied
when the legal question presented needs to besass@s the “more highly textured
factual setting of a trial® The Court, thus, “maintains the discretion toylsammary
judgment if it decides that a more thorough dewvelept of the record would clarify the
law or its application®

2. Plaintiff's requested declarations

The Complaint claims that K&K LLC is entitled todeclaratory judgment that
ECI has no legally valid or viable claim againsbdised on the 2001 Transactfnin its
opening brief, K&K LLC provided a more specifictligf ten declarations that it seeks in
this action (the “Declarations”). They are that:

1. K&K LLC did not breach ECl's Seller's Note by
entering into the 2001 [Transaction];

8 Twin Bridges Ltd. P’ship v. DrapeR007 WL 2744609, at *8 (Del. Ch. Sept. 14,
2007) (citing Ct. Ch. R. 56(c)).

®  Judah v. Del. Trust Cp378 A.2d 624, 632 (Del. 1977).

8 Schick Inc. v. Amalgamated Clothing & Textile Weoskenion 533 A.2d 1235,
1239 n.3 (Del. Ch. 1987) (citingennedy v. Silas Mason C&34 U.S. 249, 257

(1948)).

8 Tunnell v. Stokley2006 WL 452780, at *2 (Del. Ch. Feb. 15, 2006)cting
Cooke v. O0lie2000 WL 710199, at *11 (Del. Ch. May 24, 2000)).

8 Compl. { 54.
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K&K LLC did not breach ECI's Subordination
Agreement by entering into the 2001 [Transaction];

ECI is an unsecured creditor of K&K LLC and, as
such, K&K LLC did not owe and did not breach any
fiduciary duty to ECI under Delaware law by entgrin
into the 2001 [Transaction];

ECI is an unsecured creditor of K&K LLC and, as
such, K&K LLC did not owe and did not breach any
fiduciary duty to ECI under lllinois law by entegn
into the 2001 [Transaction];

ECI is an unsecured creditor of K&K LLC and, as
such, K&K LLC’s Managers did not owe and did not
breach any fiduciary duty to ECI under Delaware law
by entering into the 2001 [Transaction];

ECI is an unsecured creditor of K&K LLC and, as
such, ECI does not have standing to assert a direct
claim for breach of fiduciary duty against K&K LLE’
Managers under Delaware law based on the 2001
[Transaction] and [its] alleged effect on ECI's IBEs
Note;

Any breach of fiduciary duty claim that ECI rhig
assert against K&K LLC and/or its Managers arising
out of the 2001 [Transaction] is barred by theudtaof
limitations and/or the doctrine of laches undendis
and Delaware law;

ECI's Seller's Note and Subordination Agreemaet
governed by lllinois law, and ECI cannot assert a
claim against K&K LLC for breach of the implied
covenant of good faith and fair dealing under dis
law based on the 2001 [Transaction] and [its] a&lteg
effect on ECI's Seller’'s Note; []

Any fraudulent transfer or fraudulent conveyanc
claim that ECI might assert against K&K LLC based
on the 2001 [Transaction] is barred by the appleab
statute of limitations and/or the doctrine of laghe
under lllinois and Delaware law[;] [and,]
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10.  Any fraud [or] fraudulent inducement claim ttheClI
might assert against K&K LLC based on ECI's
Seller's Note, ECI's Subordination Agreement, ag th
2001 [Transaction] is barred by the applicableus¢éat
of limitations and/or the doctrine of laches under
lllinois and Delaware laW?

For ease of analysis, | have divided these Deubtarminto four groups as follows:
Group 1—Declarations 1 and 2 regarding breachesmtract; Group 2—Declarations 3-
7 regarding breaches of fiduciary duties; Group 3€lBration 8 regarding breach of the
implied covenant of good faith and fair dealingda@roup 4—Declarations 9 and 10
regarding various forms of fraud. | address Pitgitmotion for summary judgment as
to each of these groups seriatim.

3. Application of the standard to the facts of this cae

a. Group 1: Declarations 1 and 2 regarding alleged braches of the Seller’'s Note
and the Subordination Agreement

K&K LLC argues that its relationship with ECI wes, all times, contractual and
the scope of that relationship was defined by tb#eBs Note and the Subordination
Agreement® It contends that “[n]othing in either [agreemeptkevented K&K LLC
from incurring further debt—including secured deknior to ECI's unsecured Seller’s

Note, like the loan from CIVC LP"—and that the agmeents did not “otherwise restrict

83 POB 23-24.

84 Pursuant to 8§ 6(b) of the Seller's Note and ®flthe Subordination Agreement,
each contract is governed by the laws of lllinois.
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the terms on which K&K LLC might incur any such dé¥? Therefore, according to the
Company, the 2001 Transaction did not breach thkerSeNote or the Subordination
Agreement under lllinois law. Having considered #xpress and unambiguous language
of both contracts, | find that K&K LLC is correchdt neither contract prevented or
restricted the Company from incurring additionagnier secured debt or otherwise
impairing the priority of the Seller’s Note.

ECI's only response on this issue was that, beca@ubas never asserted or
threatened to assert claims that K&K LLC breachétee the Seller's Note or the
Subordination Agreement, K&K LLC'’s requested deatmmns in Group 1 “raise a
hypothetical issue, not an actual controvef8y.”In other words, ECI couched its
response entirely in terms of its failed justicidpiargument. Indeed, ECI did not
otherwise respond to the merits of K&K LLC’s cortiens on this issue either in its
briefs or at the Argument.

Based on the express language of the contracssiet, K&K LLC has met its
burden as the party moving for summary judgmershiow that it is entitled to judgment
as a matter of law that it did not breach the $slidote or the Subordination Agreement
by entering into the 2001 Transaction. “In theefat a properly supported motion for

summary judgment, the non-moving party must prodesdence that creates a triable

85 Id. at 16. K&K LLC further avers that neither agremmhaddresses what K&K
LLC may or may not do with respect to issuing addgl debt or equityld.

86 DAB 11.
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87 ECI has not done so here.

iIssue of fact or suffer the entry of judgment agtii
Furthermore, because “[i]ssues not briefed are @dewaived,®® | find that ECI has
failed to carry its burden to rebut K&K LLC’s primiacie showing on the breach of
contract issues in Group 1 and has waived its tmhttempt to do so.

Therefore, | find that K&K LLC is entitled to theedlaratory relief it seeks as to
Declarations 1 and 2 and hold that K&K LLC did rmeach the Seller's Note or the

Subordination Agreement by entering into the 20€dn$action.

b. Group 2: Declarations 3-7 regarding alleged breachseof fiduciary duties to
ECI by K&K LLC and its managers

K&K LLC also seeks various declarations relatingdaims ECI might make
regarding alleged breaches of fiduciary dutiesgaitty owed to ECI by K&K LLC and
its managers. Specifically, K&K LLC seeks declamas that it did not owe fiduciary
duties to ECI as an unsecured creditor of the Compander either Delaware or lllinois
law, and that, if it did owe such duties, it didt tioeach them by entering into the 2001
Transaction. K&K LLC also seeks declarations tittmanagers did not owe fiduciary
duties to ECI and that, to the extent they did, B@#s not have standing to assert a direct
claim for breach of fiduciary duty against them en®elaware law. Finally, K&K LLC
argues that, to the extent ECI was owed fiduciaryed by K&K LLC or its managers

and was damaged by a breach of those duties, Hiaried by the doctrine of laches or

87 In re Nantucket Is. Assocs. Ltd. P’ship Unitholdeitsy., 810 A.2d 351, 360 (Del.
Ch. 2002).

8 Emerald P'rs v. Berlin726 A.2d 1215, 1224 (Del. 1999).
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the analogous statutes of limitations under Delaveand lllinois law from pursuing those
claims.

| begin with K&K LLC’s time-bar argument. As a adwf equity, this Court
generally analyzes questions of time bars undeetjugtable doctrine of laches. Laches
bars a plaintiff from pursuing a claim if she wditen unreasonable length of time before
asserting her claim and the delay unfairly prejedithe defendafit. While statutes of
limitations are not automatically controlling intens in equity, “[a]bsent a tolling of the
limitations period, a party’s failure to file witlithe analogous period of limitations will
be given great weight in deciding whether the ctaare barred by lache¥”

Here, because the declaratory judgments requestel&K LLC pertain to
breaches of fiduciary duty, | consider the releviamitations period for this type of
claim® As | explained inPetroplast Petrofisa Plasticos S.A. v. Ameron Iméional

Corp.,, “where a cause of action at law arises outsideesdware but litigation is brought

89 Petroplast Petrofisa Plasticos S.A. v. Ameron I@trp, 2011 WL 2623991, at
*14 (Del. Ch. July 1, 2011)ZNL-AB LLC v. E. Prop. Fund | SPE (MS Ref) LLC
2011 WL 353529, at *5 (Del. Ch. Jan. 28, 2011). pfevail on a laches defense, a
defendant must prove that: (1) the plaintiff hadwledge of his claim; (2) he
delayed unreasonably in bringing that claim; anll t{82 defendant suffered
resulting prejudice Whittington v. Dragon Gp., L.L.C991 A.2d 1, 8 (Del. 2009).

% Whittington 991 A.2d at 9in re Am. Int'l Gp., Inc.965 A.2d 763, 811-12 (Del.
Ch. 2009) (“Even though this is a court of equéguity follows the law, and this
court will apply statutes of limitations by analoyaff'd sub nomTeachers’ Ret.
Sys. of La. v. PricewaterhouseCoopers | P11 WL 13545 (Del. Jan 3, 2011).

o SeePetroplast 2011 WL 2623991, at *15 (noting that because pleentiff's
claim sounded in breach of contract, the Court wooabnsider the relevant
limitations period for that type of claim in itsclaes analysis).
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in Delaware, our courts look to Delaware’s ‘borrogi statute’ to determine the

applicable limitations period®® The borrowing statute provides that:

Where a cause of action arises outside of [Delgwae
action cannot be brought in a court of [Delawaceghforce
such cause of action after the expiration of whiehneis
shorter, the time limited by the law of [Delawarei,the time
limited by the law of the state or country where ttause of
action arose, for bringing an action upon such e€aab
action®?

The limitations period for breaches of fiducianytylis three years under Delaware faw

and five years under lllinois laW. Therefore, pursuant to Delaware’s borrowing $éatu

Delaware’s shorter limitations period of three pearguably is the analogous statute of

limitations for purposes of laches.

92

93

94

95

Id.; see alsalO Del. C. 8§ 8121;VLIW Tech., LLC v. Hewlett-Packard C@005
WL 1089027, at *12 (Del. Ch. May 4, 2005). In tbentext of this declaratory
judgment action, ECI has not reasserted its cléiom the First lllinois Action or
brought new claims asserting breaches of fiduaiatjes against K&K LLC or its
managers. But, because ECI potentially might athaé its cause of action for
such breaches accrued in lllinois, where the Sgllpte was made and where
K&K LLC’s principal place of business is locatedinois law would be relevant
under the borrowing statuteSee Seller's Note § 6(b) (“This Note has been
delivered at and shall be deemed to have been ma@hicago, lllinois . . . .").
As discussed below, however, whether a potentahclaccrued in lllinois or
Delaware is immaterial for purposes of this case.

10Del. C.§ 8121.

10 Del. C. 8§ 8106;Fike v. Ruger754 A.2d 254, 260 (Del. Ch. 199@)ff'd, 752
A.2d 112 (Del. 2000).

735 LL. COMP. STAT. 5/13-205;Fuller Family Hidgs., LLC v. N. Trust Go863
N.E.2d 743, 756 (lll. App. Ct. 2007).
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| say “arguably” since ECI really did not addreds tlaches or statute of
limitations issues in any detail in its brief. Bese Plaintiff's claim here seeks a
declaratory judgment, rather than attempting afditiirely to enforce a cause of action in
Delaware that arose in lllinois, a cogent argumeould be made that Delaware’s
borrowing statute does not appfy. In the circumstances of this case, however, it is
immaterial whether Delaware’s three year or llIgisi five year limitations period
applies. In either case, the result is the safid’'skclaims are untimely. Thus, although
| have analyzed the issue below under Delaware llavould reach the same conclusion
under lllinois law.

In Delaware, the statute of limitations beginsuo when the cause of action first
accrues’ According to ECI's claims in the First and Secdhiois Actions, and as
suggested in its briefs in this action, the actitreg gave rise to ECI's potential claims
for breach of fiduciary duties involved K&K LLC’sonduct in entering into the 2001
Transaction and incurring the additional juniorwsed loan from CIVC LP. Thus, ECI
would be time-barred from pursuing claims relatiogreaches of fiduciary duty against

either K&K LLC or its managers as of the end of 200r three years after the Company

% SeeSaudi Basic Indus. Corp. v. Mobil Yanbu Petrochein@o, 866 A.2d 1, 16-
18 (Del. 2005) (noting that in certain situatioBglaware courts do not apply the
borrowing statute, even though its literal requiesits may be satisfied, where
such application would "subvert" its overriding pose, which is to prevent a
plaintiff from shopping for a favorable limitatiorgeriod under Delaware law as
compared to the law of the state where the cauaetmi arose).

° " Inre Tyson Foods, Inc919 A.2d 563, 584 (Del. Ch. 2007).
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entered into the 2001 Transactiin. Absent some basis to toll the running of that
limitations period, the analogous statute of littiitas barred these actions long ago.

ECI has offered no basis for tolling the limitatsoperiod nor any other argument
as to why it should not be time-barred from brimganfiduciary duty claim against K&K
LLC or its managers” As with its response to K&K LLC’s Declarationsalieg with
breach of contract, ECI did not address the mefithe Company’s time-bar argument,
choosing instead to rely almost exclusively onaitgument that there is no justiciable

case or controversy hef¥. As discussed above, that argument is withouttmétence,

%8 As notedsupra, even if | applied Illinois’s five-year limitationperiod, ECI's

cause of action still would be barred, absent sbasgs to toll it.

99 See id Indeed, these claims also are barred underoilim longer five-year
limitations period.

190 As the proponent of a fiduciary duty claim agait&K LLC, ECI would have the

burden to show a basis for tolling the statuteee Merck & Co. v. SmithKline
Beecham Pharm. Cal999 WL 669354, at *42 (Del. Ch. Aug. 5, 1998ff,d, 766
A.2d 442 (Del. 2000). “Under Delaware law, tolliagplies only in very limited
circumstances—where the injuries were inherentknowable . . . or where there
has been fraudulent concealment . . . . Even wbiédi the statute of limitations
is suspended only until a plaintiff discovers hghts or, by exercising reasonable
diligence, should have discovered such rightd.”(internal citations omitted).

101 SeeDAB 11. ECI responded to the merits of K&K LLCtaim only to the
limited extent it argues that there is a genuiseasof material fact as to whether
K&K LLC owed fiduciary duties to ECI and whetheriteached them by entering
into the 2001 TransactionSeeid. at 15-16. ECI assumes that “as one of K&K
LLC's creditors, [it] would be permitted [to] bringderivativeclaim for breach of
fiduciary duties.” Seeid. Thus, it asserts that “whether or not ECI carspe a
‘direct’ claim for a breach of fiduciary duty is hdispositive of whether Members
actually breached a duty to ECI or even whether B&4 standing to bring a
claim.” ECI’'s arguments are unconvincing for seveeasons. First, K&K LLC
does not seek a declaration regarding the propofeyy action taken or not taken
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ECI has not adduced any evidence that would ce#atable issue of fact as to the time-
bar issue or provide an appropriate basis fomiplthe analogous limitations period.

Therefore, pursuant to K&K LLC’s Declaration 7, bld that any breach of
fiduciary duty claim that ECI might assert agaidgtK LLC or its managers arising out
of the 2001 Transaction is barred under the dcetwh laches and the analogous
limitations periods under Delaware and lllinois [##%

C. Group 3: Declaration 8 regarding claims involving dleged breaches of the
implied covenant of good faith and fair dealing

K&K LLC also seeks a declaration that ECI cannaegisa claim for breach of the
implied covenant of good faith and fair dealing twiegard to the Company’s having
entered the 2001 Transaction and its alleged effact the Seller's Note and

Subordination Agreement. As discussenbra both of those contracts are governed by

by its members Thus, | express no opinion as to whether K&K L4 ©ther
members breached any duty they might have owediodE Emerick, an issue
which evidently is at the center of the contempeaas arbitration. Second, the
issue of whether ECI has creditor standing to pardarivative claims against
K&K LLC’s managers on behalf of K&K LLC, a propomith K&K LLC denies, is
separate and distinct from whether K&K LLC’s managewed ECI any duties.
In fact, recent Delaware case law indicates thevanss no. See generally CML
V, LLC v. Bax2010 WL 4517795, at *245-46 (Del. Ch. Nov. 3, @D1 Rather,
derivative claims are asserted on behalf of thea@tion based on claims of the
corporation, not those of the derivative plaintifChird, and most importantly,
none of ECI’'s arguments addresses whether, if K&Clor its managers actually
did breach fiduciary duties, any claims by ECI melyag such conduct still would
be time-barred.

102 Because | find that these claims are time-barratted not reach the issues of

whether K&K LLC or its managers owed fiduciary aigito ECI or, if they did,
whether they breached them. Therefore, | do nathréhe issues regarding the
merits of potential claims addressed in K&K LLC'e@arations 3-6.

39



lllinois law.'®®* Consequently, K&K LLC asserts that it is entitieddeclaratory relief on
this issue because lllinois does not recognize naedgendent cause of action for an
alleged breach of the implied covenant of goodhfartd fair dealing under a contract.

Under lllinois law, while an implied covenant of g faith and fair dealing
inheres in every contract unless the parties esfyressavow it, the implied covenant is
not an independent source of duties for the patties contract®® Indeed, the lllinois
Supreme Court held iXoyles v. Sandia Mortgage Cot{.that there is no independent
cause of action for a breach of the implied covéeanept in the narrow context of cases
involving an insurance company’s obligation to Isetvith a third-party who sued the
company’s policy-holdet®®

Instead, the implied covenant is used as a toaooftruction’’ In particular,
“[wlhere a contract specifically vests one of thartges with broad discretion in
performing a term of the contract, the [implied enant] requires that the discretion be

exercised reasonably and with proper motive, noitrarily, capriciously, or in a manner

103 See supranote 84.

104" SeeFox v. Heimann872 N.E.2d 126, 134 (Ill. App. Ct. 200Bge alsdBrenner v.
Greenberg 2009 WL 1759596, at *5 (N.D. IIl. June 18, 2009).

105 751 N.E.2d 1126 (lll. 2001).

196 |d. at 1130-327-Eleven, Inc. v. Dar757 N.E.2d 515, 523 (lIl. App. Ct. 2005ee
also Trading Techs., Inc. v. REFCO Gp. Lt@006 WL 794766, at *3 (N.D. Il
Mar. 23, 2006) (“The lllinois Supreme Court recgniiterated that the covenant
of good faith and fair dealing is a guide to comstion, not an independent cause
of action.”).

197 See, e.gFox, 872 N.E.2d at 138Brenner 2009 WL 1759596, at *6.
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inconsistent with the reasonable expectations ef ghrties.**®

Because the implied
covenant does not support an independent causdiohaa violation of it is remediable
only through a breach of contract acti8h. Thus, in order to state a claim for breach of
the implied covenant under lllinois law, a plaihtiiust plead the existence of a contract
that vests one party with discretion in the perfance of its obligations and a breach of
that contract®
As discussedupra K&K LLC is entitled to a declaration that it ditbt breach the

Seller's Note or the Subordination Agreement. BeeaECI has not offered any
argument as to how K&K LLC was vested with broascdetion in performing any of its
part of the bargain under either of those two ageds, let alone that it exercised such

discretion unreasonably, lllinois law would bar B@Im asserting an independent claim

for breach of the implied covenant.

1% gSee id (internal quotation marks omittedylid-W. Energy Consultants, Inc. v.

Covenant Home, Inc815 N.E.2d 911, 916 (lll. App. Ct. 2004) (“lllimocourts
have recognized that a party who does not promemrycise contractual discretion
breaches the implied covenant of good faith and di@ialing that is in every
contract.”).

199 gSeeCitadel Gp. Ltd. v. Wash. Reg’l Med. C2011 WL 1811396, at *4 (N.D. III.
May 12, 2011).

110 SeeMid-W. Energy Consultants, Inc815 N.E.2d at 916 (“In order to plead a
breach of the covenant of good faith and fair aeglia plaintiff must plead
existence of contractual discretion. . . . Nevded® the good-faith duty to
exercise contractual discretion reasonably doesappty where no contractual
discretion exists.”) (internal citation omitted).
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Indeed, like its handling of K&K LLC’s other requed Declarations, ECI did not
respond to the merits of K&K LLC’s challenge to itsplied covenant claim, choosing
instead to frame its argument in terms of a lackueficiable controversy. As a result,
because its brief did not even attempt to rebut KRIKC’s showing that lllinois law
would not provide a basis for an independent cafisetion for a breach of the implied
covenant, ECI has waived its ability to do'Sb. Therefore, | find that K&K LLC is
entitled to summary judgment regarding DeclaraBoand hold that, under lllinois law,
ECI may not assert against K&K LLC an independenise of action for breach of the
implied covenant of good faith and fair dealingtaseither the Seller's Note or the
Subordination Agreement based on the Company’'scpgation in the 2001 Transaction.

d. Group 4: Declarations 9-10 regarding claims involvig alleged fraud or
fraudulent conveyance

K&K LLC also seeks declarations that ECI is timerkd from asserting any
claim sounding in fraud, fraudulent inducement,uflalent transfer, or fraudulent
conveyance based on the Company’s having entetedthie 2001 Transaction. The
limitations period for fraud actions is three yeamsDelawaré'? and five years in
lllinois.*** In addition, as both Delaware and lllinois haveopted the Uniform

Fraudulent Transfer Act (“UFTA”), the limitationsepod for claims sounding in

111 SeeEmerald P'rs v. Berlin726 A.2d 1215, 1224 (Del. 1999).

112 Seel0Del. C.§ 8106;In re Am. Intl Gp., Ing.965 A.2d 763, 811-12 (Del. Ch.
2009).

113 735 LL. ComP. STAT. 5/13-205; Fitton v. Barrington Realty Cp.653 N.E.2d
1276, 1278 (Ill. App. Ct. 1995).
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fraudulent transfer or conveyance would run forater than four years after accra4l.
Therefore, under the Delaware borrowing statutsgudisedsupra | apply Delaware’s
shorter three-year limitations period for actioefating to fraud and a four-year period
for actions relating to fraudulent conveyance.

Under Delaware law, a cause of action generallyumscat the time of the alleged
harmful act:™ To the extent ECI might argue that K&K LLC fradently induced it to
enter into the Seller’s Note or the Subordinatiggréement, those causes of action would
have accrued in 1999 when ECI entered into thosseagents, and, in no event later than
2001, when K&K LLC entered into the 2001 Transatctend ECI brought the First
lllinois Action to enjoin it. To the extent ECI giit argue that K&K LLC committed a
fraudulent “transfer” under the UFTA, the relevanansfer” took place when K&K LLC
granted CIVC LP a lien on the Company’s assetsas qf the 2001 Transactidr®
Thus, ECI would have had to sue K&K LLC for actiansfraud by the end of 2004, or
three years after the 2001 Transaction closedf@ndctions for fraudulent transfers by
the end of 2005, or four years after K&K LLC graheelien in the form of the CIVC LP

Loan to CIVC LP. Also as discussediprg absent a basis to toll those limitations

114 Seeb Del. C.§ 1309; 740UL. COMP. STAT. 160/10.
5 Seenre Am. Intl Gp, 965 A.2d at 811-12.

116 See6 Del. C.§ 1301(12) (“transfer” includes the “creation ofien”); accord 740
ILL. COMP. STAT. 8§ 160/2(l).
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periods, laches and the analogous statutes oflmmits barred such causes of action long
ago’

As with the Declarations involving potential claifis breach of contract and
fiduciary duties, ECI did not address the meritsthed Company’s time-bar arguments
and chose instead to argue that there was no aminabversy regarding issues of fraud
or fraudulent conveyance ripe for adjudication. | Efiled to present any evidence that
would justify tolling the applicable limitations peds here or any other basis on which to
deny summary judgment on these issues.

Therefore, K&K LLC is entitled to summary judgmemt its favor as to
Declarations 9 and 10. That is, | hold that ammydulent transfer or conveyance claim
that ECI might assert against K&K LLC based on 2001 Transaction is barred by the
doctrine of laches and the analogous limitationsops under Delaware and lllinois law.
Similarly, | reach the same conclusion for any ffaw fraudulent inducement claims that

ECI might assert against K&K LLC based on the 20@dnsaction.

4. Defendant’s request for leave to take discovery

ECI, acknowledging that neither party has takeraliery in this case, requests

that if the Court finds that an actual controveesjsts, it be allowed under Rule 56tf)

117 SeeFike v. Ruger 754 A.2d 254, 260-61 (Del. Ch. 1999). | notetthay
conclusion that ECI's claims relating to fraud &inee-barred would not change if
| applied lllinois’s five-year limitations period.

118 Rule 56(f) states: “Should it appear from thedaffits of a party opposing the

motion that the party cannot for reasons statedegmteby affidavit facts essential
to justify the party's opposition, the Court mafuse the application for judgment
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to take discovery to respond to the Company’s matid It argues that it cannot present
by affidavit evidence sufficient to oppose K&K LLE'motion for summary judgment
because “much of the information relevant to pl#ist claim is exclusively within
plaintiff's control.”*?° ECI asserts, for example, that before it adedyatuld rebut the
Company’s arguments, it needs discovery pertaitongPlaintiff’'s alleged need for the
declaratory judgment it seeks,” including infornoatipertaining to

(a) the Existing Events of Default under the Serioan
Agreement, forbearance agreements and amendmeais th
have allegedly been required to prevent the Seremders
from exercising their default rights as describedhe [Dolan
Affidavit]; (b) attempts by Plaintiff to reach agnments with
new Senior Lenders to assume the current Seniondead
renegotiate their terms as noted in the Dolan Affij and
(c) discussions that Plaintiff has had with finahci
institutions regarding any unresolved disputes \&E@I and .

. . Emerick that have allegedly affected Plainsiféibility to
secure additional financing’

According to ECI, K&K LLC’s Dolan Affidavit does rfalemonstrate a lack of a genuine
iIssue of material fact regarding its motion andamy case, ECI has the right to conduct

discovery on this issue before responding to K&KI'4 motion.

or may order a continuance to permit affidavit®eoobtained or depositions to be
taken or discovery to be had or may make such attdar as is just.” Ct. Ch. R.
56(f).
119 DAB 3 n.1; Aff. of Amy G. Doehring (“Doehring Aff) 1 4-5.
120 Doehring Aff. 1 4.

21 d. § 5.

45



Preliminarily, 1 doubt that the discovery ECI purfgally needs to respond to
K&K LLC’s motion is material. “A fact is materiaf it ‘might affect the outcome of the
suit under the governing law'® As discussedupra K&K LLC has demonstrated that
the evidence of record entitles it to summary judgtmon its motion for declaratory
relief. Reasonsvhy it sought this relief, for example, are not likety be relevant to a
determination as to whether K&K LLC should succeeadts motion as a matter of law.

In any event, even if the discovery ECI seeks isend, | find that it has not
carried its burden under Rule 56(f) to show thatatld not present facts essential to
oppose the Company’s motion for summary judgmenhis action has been pending
since July 14, 2010 and K&K LLC’s motion was fileedh November 2, 2010.
Nevertheless, ECI has not even attempted to takedatovery in this litigation®
Equally important, this Court never stayed discgver this action nor did either party
ever ask it to do so. In addition, all of the egegiving rise to the potential causes of
action that ECI might assert against K&K LLC asntiged in the Company’s requested
Declarations occurred in 1999 and 2001. It isorable to infer that ECI could have
obtained at least some of the information it noamobk to need from its sole stockholder,

Emerick,who was personally involved, or through the varitavg suits it or Emerick has

instituted since the 2001 Transaction.

122 Deloitte LLP v. Flanagan2009 WL 5200657, at *3 (Del. Ch. Dec. 29, 2009)
(quotingAnderson v. Liberty Lobby, Inegt77 U.S. 242, 248 (1986)).

123 geeDoehring Aff. 1 4.
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Moreover, much of the material ECI seeks appearsaie been available to it
through nonlitigation means. Emerick, for exampsea member of K&K LLC and,
pursuant to its Operating Agreement, could havedwagss to certain of the Company’s
books and records, which presumably would haveuded at least some of the
information ECI now seeks under Rule 56(f). Furthermore, K&K LLC’s requested
Declarations pertain largely to issues of law basedhe explicit language of several
contracts that it included as attachments to ienaqy brief->°

Finally, much of the information and evidence tB&i would need to develop and
present to the Court in order to rebut K&K LLC'ggyament that ECI's alleged breach of
fiduciary duty or fraud claims are time-barred ddobe within ECI's own control. If
ECI believed, for example, that there was a justie basis for tolling the applicable
statutes of limitations after the 2001 Transactitwe, facts underlying that basis would
have been within ECI’s possession, custody, orrobnt

Possibly, ECI took a calculated gamble that it dootevail in this action on its
argument that there was no justiciable case orrgeaitsy between the parties when it
elected not to respond substantively on the meoit®laintiff's motion. It lost that

gamble and must live with the consequences. Tdmigjscussedupra | find that K&K

124 SeeDef.’s Ans. 11 1, 11; Operating Agreement § 12Ea¢h Member shall have
the right to review all Company records, agreements and financial projections
of the Company which may be prepared from timartet. . . .”). Emerick also
was a manager of K&K LLC. Def.’s Ans. {{ 20, 28.that capacity, he probably
had even greater access to the information ECI semiks.

125 gSee generallfpolan Aff. & exhibits.
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LLC is entitled to the declaratory relief soughtii;s Complaint to the extent outlined in
this Opinion. This Opinion, however, does not addrthe claims at issue in the on-going
arbitration, and | express no opinion as to theditgl of those claims. My rulings here

pertain only to the declarations | have grantefavor of K&K LLC.

II. CONCLUSION

For the reasons stated in this Opinion, | deny EGtiotion to dismiss the
Complaint under Rule 12(b)(1), its request to dtag action in favor of the pending
Arbitration, and its request to take discovery uridale 56(f). | grant Plaintiff's motion
for summary judgment as to its requested declaratdief to the extent stated herein. |
am entering concurrently with this Opinion an Ordad Final Judgment reflecting these

rulings.
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